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Individuals alleging they were exposed to toxic
substances as result of manufacturers' maintaining
cullet pile containing debris from manufacture of
light bulbs brought action for anticipated medical
monitoring costs, and manufacturers removed ac-
tion to federal court. The United States District
Court for the Northern District of West Virginia,
Trene M. Keeley, J., certified question. The Su-
preme Court of Appeals, McGraw, J., held that
cause of action exists for the recovery of medical
monitoring costs for exposure to proven hazardous
substance.

Certified question answered.
Maynard, 1., filed dissenting opinion.
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115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
A cause of action exists for the recovery of medical
monitoring costs, where it can be proven that such
expenses are necessary and reasonably certain to be
incorred as a proximate result of a defendant’s tor-
tious conduct in exposing plaintiff to a proven haz-
ardous substance.

[5] Damages 115 €043

115 Damages
1150 Grounds and Subjects of Compensatory
Damages
115111(AY Direct or Remote, Contingent, or
Prospective Consequences or Losses
113T3K A} In General
115k4]1 Expenses
113k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
A claim for medical monitoring expenses seeks to
recover the anticipated costs of long-term diagnost-
ic testing necessary to detect latent diseases that
may develop as a result of tortious exposure to tox-
ic substances.

{6] DPamages 115 €243

115 Damages
11511 Grounds and Subjects of Compensafory
Damages
I150I(A) Direct or Remote, Contingent, or
Progpective Consequences or Losses
11511 AY! In General
1158k41 Expenses
115%43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
In order to sustain a claim for medical monitoring
expenses, the plaintiff must prove that: (1) he or she
has, relative {o the general population, been signi-
ficantly exposed; (2) to a proven hazardous sub-
stance; {3) through the tortious conduct of the de-
fendant; {4) as a proximate result of the exposure,
plaintiff has suffered an increased risk of contract-
ing a serious latent disease; (5} the increased risk of

disease makes it reasonably necessary for the:
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plaimtiff to undergo periodic diagnostic medical ex-
aminations different from what would be prescribed
in the absence of the exposure; and {6) monitoring
procedures exist that make the early detection of a
disease possible,

{7] Damages 115 €184

115 Damages
1151X Evidence
115k183 Weight and Sufficiency
115k184 k. In General. Most Cited Cases
The future effect of an injury must be proven with
reasonable certainty in order to permit a jury fo
award an Injured party future damages.

[8] Damages 115 €184

115 Damages
115IX Evidence
113k183 Weight and Sufficiency
115k184 k. In General. Most Cited Cases
Proof of damages cannot be sustained by mere
speculation or conjecture.
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115 Damages
11501 Grounds and Subjects of Compensatory
Damages
1151 A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
11500 A)T In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
Before liability can attach with respect to the cost
of medical monitoring, the plaintiff must first be
exposed to a hazardous substance.
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115 Damages
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115k183 Weight and Sufficiency
115k191 k. Expenses. Most Cited Cases
In order to prove that substance to which plaintiff
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was exposed is a proven hazardous substance, as re-
quired to sustain a claim for medical monitoring ex-
penses, plaintiff must present scientific evidence
demonstrating a probable link between exposure to
a particular compound and human disease.

{11} Damages 115 €243

115 Damages
115101 ‘Grounds and Subjects of Compensatory
Damages '
I15TH{A)Y Direct or Remote, Contingent, or
Prospective Consequences or Losses
1151IANT In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
Liability for medical monitoring expenses is predic-
ated upon the defendant being legally responsible
for exposing the plaintiff to a particular hazardous
substance.

[i2] Damages 115 €543

115 Damages
11511 Grounds and Subjecis of Compensatory
Damages
T15TI(A)Y Direct or Remote, Contingent, or
Prospective Consequences or Losses
115IH{A)T In General
- 115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Ciled Cases
Tegal responsibility on part of defendant for
plaintiff's exposure o a particular hazardous sub-
stance is established through application of existing
theories of tort ability, in claim for medical monit-
Oring expenses.
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115 Damages :
11510} Grounds and Subjects of Compensatory
Damages
113TI(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
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115HY AT In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
Recognition that a defendant's conduct in exposing
plaintiff to particular hazardous substance has cre-
ated the need for future medical monitoring does
not create a new tort; it is simply a compensable
item of damage when liability is established under
traditional theories of recovery.

[14] Damages 115 €543

115 Damages
11501 Grounds and Subjects of Compensatory
Damages
115K A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
TSI A} In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
While plaintiff may assert a separate cause of ac-
tion for medical monitoring expenses for exposure
to proven hazardouns substance, underlying liability
for medical monitoring must be established based
upon a recognized tort, such as negligence, strict li-
ability, trespass, or intentional conduct.
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115 Damages
115111 Grounds and Subjects of Compensatory
Pamages
113HI(AY Direct or Remote, Contingent, or
Prospective Consequences or Losses
115Hi(A)] In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
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115k191 k. Expenses. Most Cited Cases

Plaintiff bringing action for medical monitoring ex-
penses for exposure to proven hazardous substance
is not required to show that a particular disease is
certain or even likely to occur as a result of expos-
ure; all that must be demonstrated is that the
plaintiff has a significantly increased risk of con-
tracting a particular disease relative to what would
be the case in the absence of exposure, and no par-
ticular level of quantification is necessary to satisfy
this requirement,

{16} Damages 115 €43

115 Damages
L1510 Grounds and Subjects of Compensatory
Damages
1151M{AY Direct or Remote, Contingeni, or
Prospective Consequences or Losses
1181 A) In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
In order to sustain a claim for medical monitoring
expenses for exposure to prover hazardous sub-
stance, diagnostic testing must be reasonably neces-
sary in the sense that it must be something that a
qualified physician would prescribe based upon the
demonstrated exposure to a particular toxic agent.

117] Damages 115 €243

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
11510I{A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
1150H{A)Y In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
In claim for medical monitoring expenses for ex-
posure to proven hazardous substance, medical
monitoring must be available in order to be a neces-

sary, compensable item of damages; if no such test

exists, then periodic monitoring is of no assistance
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and the cost of such monitoring is not “available.”
(i8] Damages 115 €43

115 Damages
11517 Grounds and Subjects of Compensatory
Pamages
115TI{AY Direct or Remote, Contingent, or
Prospective Consequences or Losses
11355H(A)] In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
In the event diagnostic testing later becomes avail-
able, then a plaintiff suing for medical monitoring
expenses for exposure to proven hazardous sub-
stance will have the right at such later time to
demonstrate the effectiveness of the test, and be
compensated for utilizing it, so long as all the other
elements of the cause of action are satisfied.

[19] Damages 115 €43

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
113TH{A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115033(A)] In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases
Plaintiff bringing action for medical monitoring ex-
penses for exposure to proven hazardous substance
is not required to show that a treatment currently
exists for the disease that is the subject of medical
monitoring.

**426 *135 Syliabus by the Court

1. This Court undertakes plenary review of legal is-
sues presented by certified question from a federal
district or appellate court.

2. A cause of action exists under West Virginia law
for the recovery of medical monitoring costs, where
it can be proven that such expenses are necessary
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and reasonably certain to be incurred as a proxim-
ate resulf of a defendant's tortious conduct.

3. In order to sustain a claim for medical monitor-
ing expenses under West Virginia law, the plaintiff
must prove that (1} he or she has, relative to the
general popuiation, been significantly exposed; (2)
to a proven hazardous substance; (3) through the
tortious conduct of the defendant; (4) as a proxim-
ate result of the exposure, plaintiff has suffered an
increased risk of contracting a serious latent dis-
case; (5) the ncreased risk of disease makes it reas-
onably necessary for the plaintiff to undergo peri-
odic diagnostic medical examinations different
from what would be prescribed in the absence of
the exposure; and (6) monitoring procedures exist
that make the early detection of a disease possible,

Thomas R. Michael, Esq., Michael & Kupec,
Clarksburg, West Virginia, Attorney for Plaintiffs.
David K. Hendrickson, Esq., Hendrickson & Long,
PL.L.C., Charleston, West Virginia, Attorney for
CBS Corporation, successor to Defendant Westing-
house Elec. Corp.

Dennis C. Sauter, Esq., Mychal S. Schulz, Esq.,
Jackson & Kelly, Charleston, West Virginia, Attor-
neys for Defendant North American Philips Corp.

T. Randolph Cox, Jr., Esq., Robert A. Lockhart,
Esq., Jamie §. Alley, Esq., Spilman Thomas &
Battle, PLLC, Charleston, West Virginia, Attorneys
for American Insurance Association, Amicus Curi-
ae.

Michael Florio, Esq.,, Ancil G. Ramey, Esq.,
Clarksburg, West Virginia, Attorneys for Chemical
Manufacturers Association, Amicus Curiae,

R. Dean Hartley, Esq., James M. O'Brien, Esq.,
- Wheeling, West Virginia, Attomey for West Vir-
ginia Trial Lawyers Association, Amicus Curiae.
Jeffrey M. Wakefield, Esq., Erica M. Baumgras,
Esq., Michelle Marinacci, Esq., Flaherty,
Sensabaugh & Bonasso, Charleston, West Virginia,
Attorney for Defense Trial Counsel of West Virgin~
ia, Amicus Curiae.

McGRAW, Justice:
This case comes to the Court on certified question
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from the United States District Court for the North-
ern District of West Virginia, and asks us to resolve
the question of whether this jurisdiction recognizes
a common-law cause of action for recovery of anti-
cipated medical monitoring costs in circumstances
where the plaintiffs have been tortiously exposed to
toxic substances, but do not presently exhibit symp-
toms of any resulting disease. We conclude that
West Virginia law supports such a claim for relief.

BACKGROUND

Plaintiffs originally brought this action in the Cir-
cuit Court of Marion County, West Virginia, on
September 15, 1997. In their complaint, they allege
that they were exposed to toxic substances as a res-
ult of defendants maintaining a cullet pile contain-
ing debris from the manufacture of light bulbs.
*%427 *136 The pile covers approximately two
acres and is 42 feet deep at certain points. It is un-
contested that tests performed in 1994 identified the
presence of 30 potentially deleterious
substances.”™ None of the plaintiffs presently ex-
hibit symptoms of any disease related to the alleged
gxposure.

FN1. These substances include: 4, 4-DDD;
aluminum; antimony; arsemic; barium;
benzo(a)pyrene; benzo(b¥fluoranthene;
beryllium; cadmium; carbon disuifide;
chromium; cobalf; copper; dibenzo(9,
- h)anthracene; ethbenzene;
ideno(1,2,3-cd)pyrene; iron; lead; m & p-
xylenes; magnesiim; manganese; mercury;
methyi-t-butyl ether (MTBE); nickel; o-
xylene; PCB compounds; touene; trichlo-
rofluoramethane; vanadium; and zinc.

Plaintiffs have asserted the following causes of ac-
tion against defendants: (1} negligent maintenance
and operation of the refuse pile; (2) nuisance; (3)
trespass; (4) negligent infliction of emotional dis-
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tress; and (3) intentional disregard for the health
and safety of plaintiffs. As relief, the complaint
secks, inter alia, consequential damages in the form
of medical monitoring costs.

Defendant North American Philips  Corporation
(“Philips™) removed the case to the District Court
pursuant to 28 U.S.C § 1332 (1994 & Supp.1996)
{diversity of citizenship). Philips and its codefend-
ant, CBS Corporation (formerly Westinghouse
Electric  Corporationy  (“CBS™), subsequently
moved to dismiss plaintiffs' claim for medical mon-
itoring under FedR.Civ.P. 12(b){6) or, in the al-
ternative, Fed.R.Civ.P. 36, In support of their mo-
tion, defendants cited Faoll v. Joyv Mie. Co., 755
F.Supp. 1344, 1370-72 (S.D.W.Va.1950), aff'd sub
nom. Ball v. Joy Tech., Inc., 958 F.2d 36, 39 (4th
Cir.1991), cert. demied, 302 U.S. 1033, 112 S.Ct
876, 116 L. Ed.2d 780 (1992), and asserted that
“West Virginia law does not recognize an inde-
pendent cause of action for medical monitoring.”
Plaintiffs responded by arguing that Ball no longer
accurately reflects West Virginia law, an assertion
they supported by citing to this Court's recent hold-
ing in Marlin v. Bill Rich Constr., Inc., 198 W Va,
635, 482 S E2d 620 (1996), where we concluded
that a plaintiff is not reguired to prove a present
physical injury in the context of asserting a claim
for negligent infliction of emotional distress. Al-
ternatively, plaintiffs sought to certify to this Court
the question of whether medical monitoring dam-
ages are a proper form of relief under **428 *137
West Virginia law. The District Court granted the
latter motion, and we subsequently agreed to accept
the certified question.

FN2. Federal courts interpreting West Vir-
ginia law have previously held that there is
no basis for a claim of medical monitoring
absent an accompanying physical injury, In
Ball the United States District Court for
the Southern District of West Virginia
ruled that the plaintiffs in that case could
not pursue a medical monitoring claim be-
cause they had not otherwise proven an
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“actionable injury” under state law. The
court framed its analysis by stating that
“the law of West Virginia aliows a plaintiff
to recover the cost of reasonable and ne-
cessary future medical and hospital ser-
vices where the evidence establishes that
such future expenses are reasonably cerfain
to be incurred as a result of an injury of the
plaintiff which was proximately caused by
the defendant's actions.” 755 F.Supp. at
1371 (citing, inter alia, Jordan v. Bero,
158 W.Va. 28, 210 S.E2d 618 (1974
While the Ballcourt engaged in substantial
discussion of the policy ramifications of
recognizing a claim for medical monitor-
ing, it did not elaborate as to the basis for
its conclusion regarding the absence of a
cognizable imjury. It presumably relied
upon its earlier finding that plaintiffs had
failed to sustain their claim of emotional
injury resulting from alleged exposure to
toxic chemicals. /. at 1364-69.

In affirming Beall, the Fourth Circuit
Court of Appeals went further and, in ef-
fect, construed our holding in Jordan to
require proof of physical injury as a con-
dition precedent to recovery of foiure
medical expenses:

A claim for medical surveillance costs is
simply a claim for future damages.
Plaintiff correctly points out that the law
of West Virginia allows the recovery of
the reasonable value of futare medical
expenses necessitated by the defendant's
wrong. See, e.g., Jordan v. Bero, 158
W.Va. 28, [56-58,] 210 S.E.2d 018, 637
{1974}, However, such relief is only
available where a plaintiff has sustained
a physical injury that was proxmmately
caused by the defendant. Jordan, 21C
S.E.2d at 837; Long v. City of Weirton,
158 W.Wa, 741, [786,] 214 S.E.2d 832,
860  (1975);.... Plamtiffs have not

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?sv=Split&prid=ia744a568000001 1eaddd9147736aal tb&p... 1/6/2009



522 8. E.2d 424
206 W.Va. 133, 522 5.E.2d 424, 49 ERC 1587
(Cite as: 206 W.Va, 133, 522 8.E.2d 424)

demonstrated that they are suffering
from a present, physical injury that
wouid entitle them to recover medical
surveillance costs under West Virginia ...
law.

Ball v. Jov Tech., Inc., 9538 F.2d at 39.
Federal courts continue to apply Ball to
reject medical monitoring claims arising
under West Virginia law. E.g, MceCle-
nathan v,  Rhone-Poulenc, Inc., 926
FSupp. 1272, 12817 (S.D.W.Va.1996)
(ruling that “there is no basis in West
Virginia law for a separate cause of ac-
tion for medical monitoring™) ({citing
Ball v, Joy Tech., Inc., 938 F.2d at 39).

As will be explained anon, the Ball de-
cisions do not accurately reflect West
Virginia law.

L

REFORMULATION OF CERTIFIED QUES-
TION

The District Court has requested that we define
West Virginia law with respect to the following
question:

In a case of negligent infliction of emotional dis-
tress absent physical injury, may a party assert a
claim for expenses related to future medical monit-
oring necessitated solely by fear of contracting a
disease from exposure to toxic chemicals?

© Taken literally, this question asks whether a
plaintiff who suffers emotional distress without
physical injury can obtain consequential damages
in the form of future costs associated with diagnos-
ing maladies precipitated “solely by the fear of con-
fracting a disease.” We do not think that the Dis-
trict Court intended to pose such a narrow question.
Rather, as stated elsewhere in the certification or-
der, the court is clearly asking the broader guestion
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of “whether West Virginia faw permits an inde-
pendent cause of action to recover future medical
monitoring costs absent physical injury.” ™

FN3. The District Court states in its certi-
fication order that

the question [of] whether West Virginia
law permits an independent cause of ac-
tion to recover future medical monitor-
ing costs absent physical injury is un-
settled. Inasmuch as the answer to that
question will dispose of an important is-
sue in the case, and possibly lead io an
early resofution of the litigation, the
Court concludes that certification of the
question to the West Virginia Supreme
Court of Appeals is appropriate.

We aiso noie that defendants have chal-
lenged plaintiffs' claim for medical mon-
itoring under Fed.R.Civ.P. 12(b}{6); ob-
viously, defendants are treating this as a
separate claim for relief rather than as a
demand for judgment, since only the
former is properly challenged under Rule
12(b¥6), See5 Charles A. Wright & Ar-
thur R. Miller, Federal Practice and
Procedure § 1255, at 367-68 (2d ed.1990}.

111 West Virginia's Uniform Certification of Ques-
tions of Law Act, W. Va.Code §§ 51-1A-] to -13,
expressly permits this Court to reformulate ques-
tions submitted by a certifying court. W. Va.Code
§ S1-1A-4 {1996}; see syl. pt. 3, in part, Kincaid v.
Mangum, 185 W.Va. 404, 432 S.EZ2d 74 (1993)
{(“When a certified question is not framed so that
this Court is able to fully address the law which is
involved in the question, then this Court retains the
power to reformulate guestions certified to it under
... the Uniform Certification of Law Act found in
W. Va.Code, 51-1A-1, ef seq....”). The comment to
the Uniform Act describes the parameters of this
authority: '
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Requiring a question to be answered precisely as it
is certified imposes a counterproductive rigidity
that could decrease the utility of the answer re-
ceived. Permitting the receiving court to amend the
certified question freely may also adversely affect
the utility of the answer and result in the issuance
of an advisory opinion. The term “reformuiate” is
intended to connote a retention of the specific terms
and concepts of the question while allowing some
flexibility in restating the question in light of the
justiciable controversy pending before the certify-
ing coutt.

Unif. Certified Questions of Law Act § 4 cmt., 12
U.L.A. 74 (1996).

The pleadings in this case indicate that plaintiffs
are seeking, inter alia, compensation for the cost of
future medical testing aimed at diagnosing potential
ailments caused by the alleged foxic exposure.
While piaintiffs have couched their argument in fa-
vor of recognizing such a claim in terms of recent
refinements in our law governing causes of action
for negligent infliction of emotional distress, it is
clear that the question posed by the District Court is
aimed at revisiting the issue that first arose in Ball
v. Jov Mamfocturing-namely, whether West Vir-
ginia law recognizes a cause of action for future
medical monitoring absent a present physical in-
jury. ™ Consequently, based upon *%429 *138
our interpretation of the underlying legal contro-
versy, and with due consideration of the language
and concepts originally employed by the District
Court, we reformulate the question as follows:

FN4. We note that defendant CBS con-
cedes that the question posed by the Dis-
trict Court should be reformulated along
these lines.

Whether, under West Virginia law, a plaintiff who
does not allege a present physical injury can assert
a claim for the recovery of future medical monitor-
ing costs where such damages are the proximate
resuit of defendant's tortious conduct?
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111.

STANDARD OF REVIEW

[2]i3] In the analogous context of answering certi-
fied questions posed by the circuit courts of this
state, we have held that the “standard of review of
questions of law answered and certified by a circuit
court is de novo.” Syl. pt. 1, Gallapoo v Wal-Mart
Stores, Inc., 197 W.Va 172, 475 S.EZ2d 172
{1998). Similarly, this Court undertakes plenary re-
view of legal issues presented by certified question
from a federal district or appellate court. Unlike
federal courts interpreting state law, this Court is
not necessarily bound by past decisions; instead, we
“must of necessity determine the present law bear-
ing on the issue cerified.” Morningstar v. Black
and Decker Mfg. Co., 162 W.Wa. 857, 862, 253
S.E.2d 666, 669 (1679).

Iv.

DISCUSSION

Defendants argue that West Virginia law precludes
the award of future medical monitoring expenses
absent evidence of a present physical injury. In the
alternative, they urge the Court to impose certain
requirements on claims for medical moniforing so
as to reasonably narrow the universe of potential
plaintiffs. We reject the former argument, but take
the considered suggestions of the parties into ac-
count in formulating a standard governing medical
monitoring claims.

Recognizing a Claim for Medical Monitoring

{4151 A claim for medical monitoring seeks fo re-
cover the anticipated costs of long-term diagnostic
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testing necessary to detect latent diseases that may
develop as a result of tortious exposure o toxic
substances. Over the past decade, a growing nmum-
ber of courts have recognized this cause of action
as a well-grounded extension of traditional com-
mon-law tort principles. Since the landmark de-
cision in Adskey v. Qccldenial Chemical Corp., 102
AD2d 130, 477 N.Y.S.2d 242 (1984}, appellate
courts in at least six other staies have permitied
clatims for medical moniforing.™ Likewise, a
growing number of federal courts sitting in di-
versity have interpreted state law to permit such
claims. ™ What these decisions uniformly ac-
knowledge is that significant economic harm may
be inflicted on those exposed to toxic substances,
notwithstanding the fact that the physical harm res-
ulting from such exposure is often latent. See In re
Faoli R.R. Yard PCB Lirg.. 916 F.2d 829, 832 (34
Cir.19940) [hereinafter © Paoli 1 7], cert. denied sub
nom. General Elec. Co. v. Knight, 499 U.8. 961,
111 S.Cu 1384, 113 L.Ed.2d 649 (1991).

FN3. See Bouwrgeais v. AP Green Indus.,
Ine., 716 So2d 3553 (La.1998); Redland
Soceer Club, Inc. v, Dep't of the Army, 548
Pa. 178, 696 A.2d 137, 145 (1997); Power
v, Firestone Tire and Rubber (o, 6
Caldth 965, 25 CalRpu.2d 550, 863 P.2d
795, 822-23 (1993} (in bank), Haonsen v
Mounrain  Fuel Supply, 838 P2d 970,
979-8¢ (Utah 1993%, Buras v Jaguays
Mining Corp.,, 156 Ariz. 375, 732 P.2d 28

{(Ariz.Ct. App 1987), Ayers v. Township of

Jackson, 106 WN.J 557, 525 A24 287
(1987); see also Elam v. Alcolac, fnc., 765
S.W.2d 42, 209 (Mo.Ct. App. 1988) (dictum).

FN6. See, eg., Carev v Kerr-McGee
Chem. Corp., 999  F.Supp. 1169
(NDIL1998y  (applying IHlinois law);
Burton v. RJ. Reynolds Tobaceo Co., 884
F.Supp., 1515 (D.Kan.1995) (Kansas law);
Dayv v, NLO, 851 F.Supp. 869 (8.D.0Obic
1694) (Ohio law); Bocook v. Ashland Ol
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e, 819 F.Supp. 530 (S.D.W.Va.1993)
(Kentucky law); Cook v. Rochkwell Int'l
Corp., 755 F.Supp. 1488 (I3.Cole.1991)
{(Colorado law), /n re Puoli RR. Yard
PCB Litig, 916 F.2d 829 (3d Cir.19%0)
{Pennsylvania law); but see Purjet v. Hess
Ol Virgin  Islands Corp., Civ.
No.1985/284, 1986 WL 1200 (D Visgin Is-
iands Jan, 8, 1986} (refusing to recognize
medical monitoring claim uader Restate-
ment (Second) and law of Virgin Islands).

As the Fourth Circuit comrectly surmised, a claim
for medical monitoring is essentially *139 **430 “a
claim for future damages.” Ball v. Joy Tech, Inc,
958 F.2d 36, 39 (4th Cir.1991). Consequently, we
resort to elementary principles of tort law to de-
termine whether medical monitoring is a proper
subject of compensatory damages.

Since before the tum of the century, this jurisdic-
tion sanctioned the recovery of future medical ex-
penses where a plaintiff could prove with reason-
able certainty that such costs would be incurred as a
proximate consequence of a defendant's tortious
conduct. See, e.g., Shreve v Faris, 144 W.Va, 819,
%26, 111 S.E2d 169, 174 (1939); Wilson v. Flem-
ing, 89 W.Va. 553, 359, 109 S.E. 810, 813 (1921,
Carrico v. West Virginia Cent. & P. Rv. Co., 39
W.Va. 86, 102.3, 19 S.E. 5371, 577 {1894}, In syl
labus point 15 of Jordar v. Bero, 138 W.Va. 28,
210 S.E.2d 618, (1974), we stated that “[t}o warrant
recovery for future medical expenses, the proper
measure of damages is ... the reasonable value of
medical services as will probably be necessarily in-
cutred by reason of the permanent effects of a
party's injuries.” See also Reed v. Wimmer, 195
W.Va. 199, 209-10, 465 8.E.24 199, 209-10 (1993).
Although Jordan and cases dealing with similar
sibject matter sometimes speak in terms of com-
pensating a plaintiff for the anticipated cost of
treating a “permanent injury,” we have never held
that lasting physical harm is an absoluie prerequis-
ite for recovery of future medical expenses. Indeed,
we have never before dealt with a case such as this
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where the plaintiff sought future medical expenses
with respect to a latent disease.

We now regject the contention that a claim for future
medical expenses must rest upon the existence of
present physical harm. The “injury” that underlies a
claim for medical monitoring-just as with any other
cause of action sounding in tort-is “the invasion of
any legally protecied interest” Restaternent
{Second) of Torts § 7{1) {1964}. As one of the first
courts to grapple with this subject observed:

It is difficult to dispute that an individual has an in-
terest in avoiding expensive diagnostic examina-
tions just as he or she has an interest in avoiding
physical injury. When a defendant negligently in-
vades this interest, the injury to which is neither
speculative nor resistant to proof, it is elementary
that the defendant should make the plaintiff whole
by paying for the examinations.

Friends for Al Children, Inc. v, Lockhead Alvergfi
Corp., 746 F2d 816, 826 (D.C.Cir.1984) (footnote
omifted). “Although the physical manifestations of
an injury may not appear for years, the reality is
that many of those exposed have suffered some leg-
al detriment; the exposare itself and the concomit-
ant need for medical testing constitute the injury.”
Hansen v. Mounfain Fuel Supply, 858 P.2d 970,
977 (Uwah 1993) (citations omitted). A number of
courts have employed similar logic to sustain
claims for medical monitoring costs. See, eg,
Bourgecis v. AP, Green Indus., Inc, 716 So.Zd
355, 359 (La.1998); Poiter v. Firestone Tire amd
Rubber Co., 6 Caldth 965, 1005, 25 CalRptr.2d
350, 378, 863 P.2d 795, 822-23 (1993} (in bank),
Cook v. Rockwell Int'l Corp., 755 F.Supp. 1468,
1477 (D.Colo.1991); Ayers v. Township of Jack-
son, J06 N.J, 557, 601-2, 525 A.2d 287, 308 (1987).

The court in Friends for All Children gave the fol-
lowing often-quoted hypothetical fo illustrate the
soundness of permitting recovery for necessary dia-
gnostic testing even in the absence of physical in-

jury:
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Jones is knocked down by a motorbike which Smith
is riding through a red light. Jones lands on his
head with some force. Understandably shaken,
Jones enters a hospital where doctors recommend
that he undergo a battery of tests to determine
whether he has suffered any internal head injuries.
The tests prove negative, but Jones sues Smith
solely for what tums out to be the substantial cost
of the diagnostic examinations.

746 F.2d at 825, In such circumstances

it is clear that even in the absence of physical injury
Jones ought to be able to recover the cost for the
variety of diagnostic examinations proximately
caused by Smith's negligent action.... The motor-
bike rider, though his negligence, caused the
plaintiff, in the opinion of medical experts, to need
specific medical services-a cost that is neither in-
consequential nor of a **431 *140 kind the com-
munity generally accepts as a part of the wear and
tear of daily life. Under these principies of tort iaw,
the motorbiker should pay.

14 Thus, it logically follows that a plaintiff assert-
ing a claim for medical monitoring costs is not re-
guired to prove present physical harm resulting
from tortious exposure to toxic substances.

Nor is the plamtiff required to demonstrate the
probable likelihood that a serious disease will result
from the exposure. As the Third Circuit indicated in
Paoli I “the appropriate inquiry is not whether it is
reasonably probable that plaintiffs will suffer
[physicai] harm in the fuiure, but rather whether
medical monitoring is, to a reasonable degree of
medical certainty, necessary in order to diagnose
properly the warning signs of disease.” 916 F.2d
at 851. See also 2 Dan B. Dobbs, Law of
Remedies § 8.1(3), at 380 n.30 (2d ed. 1993)
(“diagnosis expenses-medical monitoring-may be
both reasonable and reasonably certain to occur in
the future, even if the disease it is intended to dia-
gnose is not reasonably certain to occur™).

The California Supreme Court in Potrer detailed a
number of policy considerations that favor recog-
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nizing a right to recover medical monitering costs:

First, there is an important public health interest in
fostering access to medical testing for individuals
whose exposure to toxic chemicals creates an en-
hanced risk of disease, particularly in light of the
value of early diagnosis and treatment for many
cancer patients. (Avers, supra, [106 NI at 604]
325 A2d at 311, Miranda [v. Shell Oil Co.] 17
Cal App. 4th [1651,]) 1660, 15 CalRptr.2d 569
frepublished at 26 CalRptr2d 655] [ (1993} 1)
Second, there is a deterrence value in recognizing
medical surveillance claims-“[a]llowing plaintiffs
to recover the cost of this care deters irresponsibie
discharge of toxic chemicals by defendants....” (In
re Paoli supra, 916 F.2d at 852 Miranda, supre,
17 Cal.App. 4ih at 1660, 15 CalRptr.2d 569 Ay-
ers, supra, 106 N.J. at 604.] 525 A2d at 311-312;
cf. Friends for All Children, supra, 746 F.2d at
%25) Third, “[tihe availability of a substantial
remedy before the consequences of the plaintiffs'
exposure are manifest may also have the beneficial
effect of preventing or mitigating serious future ill-
" nesses and thos reduce the overall costs to the re-
sponsible parties.” (Avers,supra, 1106 N.J, at 604,]
525 A2d at 312; Miranda, supra, 17 Cal.App. 4th
at 1660, 15 CalRptr.2d 3569} In this regard, the
early detection of cancer may improve the pro-
spects for cure, treatment, prolongation of life and
minimization of pain and disability. Finally, societ-
al notions of fairness and elemental justice are bet-
ter served by allowing recovery of medical monit-
oring costs. That is, it would be inequitable for an
individual wrongfully exposed to dangerous toxins,
but unable to prove that cancer or disease is likely,
to have to pay the expense of medical monitoring
when such intervention is clearly reasonable and
necessary. (Avers, supra, {106 NI at 604,] 525
A2d at 312; Miranda, supra, 17 Cal.App. 4th at
1660, 15 Cal.Rotr.2d 569.)

Potter, 6 Cal4th at 1008, 25 CalRptr.2d at 579,
863 P.2d at 824, This Court is in agreement with
these statements,

We therefore align this jurisdiction with those that
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have considered the issue, apd conclude that a
cause of action- exists under West Virginia law for
the recovery of medical monitoring costs, where it
can be proven that such expenses are necessary and
reasonably certain to be incurred as a proximate
result of a defendant's tortious conduct. The certi-
fied question, as reformulated, is therefore
answered in the affirmative.

Elements of a Claim for Medical Monitoring

[61 Having determined that a claim for recovery of
future medical monitoring costs is cognizable under
West Virginia law, we are compelled to define the
elements necessary to sustain such a claim.

7181 We have consistently held that the “future ef-
fect of an injury must be proven with reasonable
certainty in order to permit a jury to award an in-
jured party future damages.” Syl. pt. 9, in part,
Jordan v. Bere, supra. This flows from the more
general**432 *141 rule that “ ‘proof of damages ...
cannot be sustained by mere speculation or conjec-
ture.” ” Syl pt. 5, in part, Sisler v. Howkins, 138
W.Va. 1034, 217 S.E.2d 60 (1975) {quoting syl pt.
1, Spencer v. Steinbrecher, 152 W.Va. 490, 164
S.E2d 710 {1968)). Thus, as the Court stated in
syliabus point 16 of Jordan,“{pjroof of future med-
ical expenses is insufficient as a matter of law in
the absence of any evidence as fo the necessity and
cost of such future medical expenses.”

The various state and federal courts addressing this
issue have moved toward relative consensus on the
slements necessary to establish a claim for medical
monitoring. The New Jersey Supreme Court was
the first to attempt to forge a standard. In 4vers, the
court stated that

the cost of medical surveillance is a compensable
item of damages where the proofs demonstrate,
through relable expert testimony predicated upon
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the significance and extent of the exposure to
chemicals, the toxicity of the chemicals, the seri-
ousness of the diseases for which individuals are at
risk, the relative increase in the chance of onset of
disease in those exposed, and the value of early dia-
gnosis, that such surveillance to monitor the effect
of exposure o toxic chemicals is reasonable and
necessary.

106 N.J at 606, 525 A.2d at 312, The Third Cir-
cuit Court of Appeals followed shortly thereafter
with the adoption of a four-element standard in
Paocli L™ This was later modified in light of the
Utah Supreme Court's holding in Hansen, ™ by
adding the requirement that the monitoring regime
must be “ ‘different than the one that would have
been prescribed in the absence of the particular ex-
posure.” 7 In re Puoli RR. Yard FCE Liig., 35
F.3d 717, 789 (3rd Cir.1994) [heremafter ¥ Paoli [f
"] (quoting Hansen, 858 P.2d at 980).cert. denied
sub nom. General Elec. Co. v. Ingram, 513 U5,
119G, 115 S.Ct 1253, 131 L.Ed.24 134 {1993); see
also Redland Soccer Club, Inc. v. Dep't of the
Army, 55 F3d 827, 846 n. 8 {3d Cir.1995), cert.
denied, 516 U.S. 1671, 116 S.Cu 772, 133 L.Ed.2d
725 {1996). Subseguent decisions by stale courts
mirror the standards set forth in Pas/i [ {as modi-
fied by Paoli IT ), and Hansen. See, eg., Bowur-
geois, 716 So0.2d at 360-61; Redland Svccer Club,
Ine. v. Dep't of the Army, 548 Pa. 178, 195-94, 696
A2d 137, 145-46 (Pa.1997).

¥N7. The four-factor test stated in Paoli |
is as follows:

1. Plaintiff was significantly exposed to
a proven hazardous substance through
the negligent action of the defendant.

2. As a proximate result of exposure,
plaintiff suffers a significantly increased
risk of contracting a serious latent dis- ease.

3. That increased risk makes periodic
diagnostic medical examinations reason-
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ably necessary.

- 4. Monitoring and testing procedures ex-
ist which make the early detection and
treatment of the discase possible and be-
neficial.

Paoli I, 916 T.2d at 852,

N8, The Hunsen court 'stated the follow-
ing: :

To recover medical monitoring damages
under Utah law, a plaintiff must prove
the following:

(1) exposure
(2) to a toxic substance

{3) which exposure was caused by the
defendant's neghigence

(4} resulting in an increased risk
(5} of a serious disease, illness or injury

(6} for which a medical test for early de-
tection exists

(7) and for which early detection is be-
neficial, meaning that a treatment exists
that can alter the course of the illness, and

(8) and which test has been prescribed
by a qualified physician according to
contemporary scientific principles.

Hansen, 838 P.2d at 979 {footnote omit-
ted).

With the significant divergence of eliminating the
requirement that diagnostic monitoring must be tied
to the existence of a proven treatment protocol, we
substantially adopt the Paoli test. Thus, in order to
sustain a claim for medical monitoring expenses
under West Virginia law, the plaintiff must prove
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that (1) he or she has, relative to the general popu-
lation, been significantly exposed; (2} to a proven
hazardous substance; (3) through the tortious con-
duct of the defendant; (4) as a proximate result of
the exposure, plaintiff has suffered an increased
risk of contracting a serious latent disease; (5) the
increased risk of disease makes it reasonably neces-
sary for the plaintiff to undergo periodic diagnostic
medical examinations different from what would be
prescribed in the absence of the exposure; and (6)
monitoring procedures exist**433 *142 that make
the early detection of a disease possible. We will
briefly discuss these elements in turn.

[9] 1. Significant Exposure. Before liability can at-
tach with respect to the cost of medical monitoring,
the plaintiff must first be exposed to a hazardous
substance. Cf Johnson v, West Virginio  Univ,

Hosp., Inc., 186 W.Va. 648, 632, 413 SE2d 889,

893 (1991} (“before a recovery for emotional dis-
tress damages may be made due to fear of contract-
ing a disease ... there must first be exposure to the
disease™) (emphasis in original).

{10} 2. Proven Hazardous Substance. The plaintiff
must present scientific evidence demonstrating a
probable link between exposure to a particular com-
pound and human disease,

112013 Y14 3. Tortious Conduct. Liability for
medical monitoring is predicated upon the defend-
ant being legally responsible for exposing the
plaintiff to a particular hazardous substance. Legal
responsibility is established through application of
existing theories of tort fiability. “Recognition that
a defendant's conduct has created the need for fu-
ture medical monitoring does not create a new tort.
1t is simply a compensable item of damage when li-
ability is established under traditional theories of
recovery.” Potter, 6 Cal4th a 1007, 23
CalRpr.2d at 578, 863 P.2d at 823; see also
Fansen, 858 P.2d at 979 (“the plaintiff must prove
that the exposure fo the toxic substance was caused
by the defendant's negligence, i.e., by the breach of
a duty owed to the plamtiff”). This is not to say that
a plainfiff may not, as a matter of pleading, assert a
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separate cause of action based upon medical momit-
oring; rather, it means that underlying liability must
be established based upon a recognized tort-e.g.,
negligence, strict liability, trespass, intentional con-
duct, etc.

115] 4. Increased Risk. Again, the plaindiff is not
required to show that a particular disease is certain
or even likely to occur as a result of exposure. Poi-
fer, 6 Caldth at 1008, 25 CalRptr.2d at 579, 863
P.2d at 824, All that must be demonstrated is that
the plaintiff has a significantly increased risk of
contracting a particular disease relative to what
would be the case in the absence of exposure. Im-
portantly, “Injo particular level of quantification is
necessary to satisfy this requirement.” Huamsen,
858 P.2d at 979; see also Bowrgeols, 716 So0.2d at
360.

[16] 5. Necessity of Diagnostic Testing. Diagnostic
testing must be “reasonably necessary” in the sense
that it must be something that a qualified physician
would prescribe based upon the demonstrated ex-
posure to a particular toxic agent. This Court 1s not
entirely in accord with the statement in Hansen to
the effect that

if a reasonable physician would not prescribe ...
[medical monitoring] for a particular plaintiff be-
cause the benefits of monitoring would be out-
weighed by the costs, which may include, among
other things, the burdensome frequency of the mon-
itoring procedure, its excessive price, or its risk of
harm to the patient, then recovery would not be al-
lowed.

858 P.2d at 980; see also Paoli I, 33 F.3d at
788. While there obviously must be some reason-
able medical basis for undergoing diagnostic monit-
oring, factors such as financial cost and the fre:
quency of testing need not necessarily be given sig-
nificant weight. Moreover, the requirement that dia-
gnostic testing must be medically advisable does
not necessarity preclude the sitwation where such a
determination is based, at least in part, upon the
subjective desires of a plaintiff for information con-
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cerning the state of his or her health.

[171[18] 6. Existence of Monitoring Frocedures.
Medical monitoring must be available in order to be
a necessary, compensable item of damages. “If no
such test exists, then periodic monitoring is of no
assistance and the cost of such monitoring is not
available.” Bowrgeois, 716 S0.2d at 361, In the
event diagnostic testing later becomes available,
then a plaintiff wiil have the right at such later time
to demonsirate the effectiveness of the test, and be
compensated for utilizing i, so long as ail the other
elements of the cause of action are satisfied.
Hansen, 858 P2d at 979 1. 12,

[191 We agree with the Pennsylvania Supreme
Court that a plaintiff should not be required to show
that a treatment currently **434 *143 exists for the
disease that is the subject of medical monitoring.

Redland, 548 Pa. at 196 n. §, 696 A2d at 146 n. §, .

In this age of rapidly advancing medical science,
we are hesitant {0 impose such a static requirement.
In Bourgeois, Chief Justice Calogero gave a
poignant justification for permitting recovering
even in instances where there is no proven treat-
ment:

One thing that ... a plaintiff might gain [even m the
absence of available treatment] is certainty as to his
fate, whatever it might be. If a plamtiff has been
placed at an increased risk for a latent disease
through exposure to a hazardous substance, absent
medical monitoring, he must live each day with the
uncertainty of whether the disease is present in his
body. If, however, he is abie to take advantage of
medical monitoring and the monitoring detects no
evidence of disease, then, at least for the time be-
ing, the plaintiff can receive the comfort of peace of
mind. Moreover, even if medical monitoring did
detect evidence of an irmreversible and untreatable
disease, the plaintiff might still achieve some peace
of mind through this knowledge by getting his fin-
ancial affairs in order, making lifestyle changes,
and, even perhaps, making peace with estranged
loved enes or with his religion. Certainly, those op-
tions should be available to the innocent plaingift
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who finds himself at an increased risk for a serious
latent disease through no fault of his own.

716 So.2d at 363 (Calogero, C.I., concurring).

As a final matter, defendant CBS and several amici
curige argue that plaintiffs should only be com-
pensated for medical menitoring costs through the
establishment of a court-administered fund, o the
exclusion of lump-sum damage awards. While there
are sifuations where utilization of such funds may
be beneficial, see Ayers, 106 N.J. at 608, 525 A.2d
at 314 (“the use of a court-supervised fund to ad-
minister medical-surveillance payments in mass ex-
posure cases... is a highly appropriate exercise of
the Court's equitable powers”™) (emphasis added),
we do not presently see a need to constrain the dis-
cretion of the trial courts to fashion appropriate
remedies in cases such as these.

Y.

CONCLUSION

We answer the question posed by the District
Court, as reformulated, in the affirmative, and con-
clude that West Virginia law recognizes a cause of
action for future medical monitoring costs where
such necessary expenses are incurred as a proxim-
ate result of a defendant's tortious acts. Having
answered the certified question, this case is dis-
missed from the docket of this Court.

Certified question answered; case dismissed.
MAYNARD, Justice, dissenting:

(Filed Sept. 20, 1999)
I dissent in this case because 1 believe that West
Virginia law does not permit an independent cause
of action to recover future medical monitoring costs

absent physical injury, and this Court has no au-
thority to create such a cause of action.
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Several things abouf this decision trouble me. The
first is the way in which the majority goes beyond
the narrow question presented by the District Court
in order to decide this case. [ do not dispute the
Court's authority under our Uniform Certification
of Questions of Law Act to reformulate a question
submitted by a certifying court. T do dispute,
however, the necessity of doing so in the instant
case. The District Cowrt set forth a clear, concise
and Hmited question:

In a case of negligent infliction of emotional dis-
tress absent a physical injury, may a party assert a
claim for expenses related to futore medical monit-
oring necessitated solely by fear of contracting a
disease from exposure to toxic chemicals,

This question is applicable to the facts of the case
before the District Court. It is also pertinent in Hght
of this Court's recent holding in Marlin v. Bill Rich
Const, Inc., 198 WVa. 635, 482 SEZ2d 620
{1896), concerning the availability of recovery for
negligent infliction of emotional distress based
solely upon the fear of contracting a disease. This
modest issue, however, was not sujitable for the ma-
jority's grand designs. Consequently, **435 *144
the majority transformed the issue mto “ whether
West Virginia law permits an independent cause of
action to recover future medical monitoring costs
absent physical injury.” The majority's determina-
tion to make new law despite the specific issue be-
fore it is farther illustrated by its summary rejection
of settled tort law and the previous decisions of this
Court.

The second and obviously most troubling aspect of
this decision is the majority's violation of the con-
stitutional separation of powers doctrine by usurp-
ing the Legislature's authority to enact laws, Art-
icle V, Section I of the Constitution of West Vir-
ginia provides that “[tlhe legislative, executive and
judicial depariments shall be separate and distinct,
so that neither shall exercise the powers properly
belonging to either of the others [.]” According to
Article V1, Section 1 of the Constitution, the legis~
lative power is vested in the Senate and House of
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Delegates. This Court has described the legisiative
power ag “the power of the law-making bodies to
frame and enact laws.” Srare v, Huber, 129 W . Va.
198, 207, 40 S.E.2d 11, 18 (1946). This is n con-
trast to the judicial power which is,

the power which a regularly constituted court exer-
cises in matters which are brought before it, in the
manner prescribed by statute, or established rules of
practice of courts, and which matters do not come
within the powers granted to the executive, or ves-
ted in the legislative department of the Govern- ment.

Id, 129 W.Va. at 208, 40 SE2d at 18 This
Cowrt's jurisdiction is prescribed and limited by the
constitutional provisions which create it, see Deitz
Colliery Co. v. O, 99 W.Va. 663, 126 S E 708
{1925}, and nowhere in the Constitution is this
Court granted the power to create causes of action.
See Art. VIIL, § 3, W Ve Const. This Court recog-
nized long ago that “[tihe legislature has the right
o0 create new causes of action for the recovery of
money.” Norfolk & W. Byv. Co. v. Pimacle Codl
Co., 44 W.Va. 574, 577, 30 S.E. 196, 197 {1898).
We reiterated more recently that the creation, aug-
mentation, repeal or abolishment of complete
causes of action 18 a legislative power. See Robin-
sorn v. Charleston Arvea Medical Center, Inc., 186
W.Va. 720, 414 S.E2d4 877 (1991). Up until ap-
proximately the last twenty-five years, the Court re-
spected that fact. This decision shows just how far
this Court has moved from its constitutional under-
pinnings and its proper role.

Finally, even if this Court did have the power fo
create causes of action, I would not agree with the
one created by this decision. The majority rejects
the fundamental 200 year old tort law principle that
a plaintiff may not recover damages unless he or
she has a present injury, and replaces it with the
speculative and amorphous showing of “increased
risk.” The majority admits that “the plaintiff is not
required to show that a particular disease is certain
or even likely to occur as a result of exposure”
(citation omitted). Because of this decision,
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plaintiffs will now be compensated when there is
no injury, thus providing a windfall for plaintiffs.
As one commentator has recently suggested, law-
yers can now advertise, “Don't wait until you're
hurt, call now.” ™ In fact, the practical effect of
this decision is to make almost every West Virgini-
an a potential plaintiff in a medical monitoring
cause of action, Those who work in heavy indus-
tries such as coal, oil, gas, timber, steel, and chem-
icals as well as those who work in older office
buildings, or handle ink in newspaper offices, or
launder the linens in hotels have, no doubt, come
into contact with hazardous substances. Now all of
these people may be able to collect money as vie-
tortous plaintiffs without any showing of injury at all.

FNL. Victor Schwartz, Some lawvers ask,
why wait for imury? Sue now!, USA
TODAY, July 15, 1999, at 17A.

We recently stated, “[tlhe one area, above all,
where a court should exercise caution is when it is
deciding its own power.” State ox rel Affiliated
Construction Trades Council v. Vieweg, 205 W.Va,
687, 694, 520 S.E.2¢ 854, 861 (1999). The majority
exercised no caution whatsoever in this case. Con-
sequently, it exceeded its legitimate powers and
usurped the fanction of the Legislature. As a result,
its holding here is not only **436 *145 judge-made
law, it is bad law. For these reasons, 1 respectfuily
dissent.

W.Va., 1999,
Bower v. Westinghouse Elec. Corp.
206 W.Va. 133, 522 SE.2d 424, 49 ERC 1587
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